Discussion

The original section 104(a) citation in this case No. 0667436,
was issued on February 3, 1981, and it charged the contestant with a
violation of mandatory safety standard 30 CFR 77.216-2(b).  The
condition or practice described by the inspector as a violation states
as follows on the face of the citation (Exh. G-2) :

Company has not submitted the additional informa-
tion for impoundment 1211 WV 40430-02 which was
requested by the District Manager on October 30, 1980.

The citation was subsequently modified on March 10, 1981, for the
purpose of amending the original citation to reflect the correct citation
to the mandatory standard allegedly violated as 30 CFR 77.216-2(a)(18) .

The October 30, 1980, letter referred to in the citation, is from
MSHA District Manager Jim Krese (Exh. G-l), and it states as follows:

It has recently come to our attention that the emergency
spillway for the subject impoundment is not of adequate
size to meet design criteria. We have evaluated the
original design and our analysis indicates that the
emergency spillway discharge data used in the flood
routing was too high.

It is requested that your company evaluate the emergency
spillway design and submit a plan for corrective action.

If you have any questions concerning this matter, or
are not in agreement with our conclusion, please contact
this office at the earliest possible date.

Mandatory standard 30 CFR 77.216, requires a mine operator to submit
design, construction, and maintenance plans for structures which impound
water, sediment, or slurry if such an existing or proposed structure can:

(1) Impound water, sediment, or slurry to an elevation

of five feet or more above the upstream toe of the structure
and can have a storage volume of 20 acre-feet or more; or

(2) Impound water, sediment, or slurry to an elevation

of 20 feet or more above the upstream toe of the structure;
or

(3) As determined by the District Manager, present a
hazard to coal miners.

Mandatory standard section 77.216-2, contains the minimum information
required to be filed with MSHA by a mine operator once the "initial plan
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